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protect your assets. This can be particularly relevant if there is a
sizeable imbalance between the financial circumstances of you both,

and/or if you have significant inheritance prospects.

What is a pre-nuptial agreement?

A pre-nuptial agreement is a legal contract
entered into prior to marriage. It commonly
includes provisions as to how property and
assets are to be divided and whether there is
to be any spousal support, should the
relationship permanently breakdown. If you
enter into a pre-nuptial agreement (sometimes
called prenuptial agreements or ‘prenups’),
then you get to decide, rather than the courts,
what happens to your assets if your marriage
ends in divorce. Pre-nuptial agreements can
be particularly important where there is an
imbalance of wealth, where one of you wants
to safeguard inherited or other family wealth
and/or if you have assets you want to pass on
to children from a previous marriage.

How best to protect your assets when you in a

relationship or are contemplating marriage

 
When you commence a new relationship or get

engaged, protecting your assets is probably not
the first thing on your mind.  Whilst it some people
may consider it unromantic or business-like, it can

be a good idea to think about this and consider
which protective measures you can take to try to 



Are they binding in the UK?
 

Pre-nuptial Agreements are not legally binding in
England and Wales. However, the Court will uphold
a Nuptial Agreement that is freely entered into by
both parties with a full understanding of its
implications unless, in the particular circumstances of
a case, it would not be fair to uphold the Agreement. 
The court will consider the following factors: 

• Did both people have independent expert advice
before signing? 
• Was all financial information disclosed at time of
signing?
 • Did either person sign under undue pressure?
 • Do the terms of the agreement meet everybody’s
needs, including those of the children?
Provided this test is met, parties to a prenup are
therefore very likely to be held to the terms of the
Agreement.



Why enter into a pre-nuptial agreement?
 

Money can be a sensitive topic in a relationship. A
prenuptial agreement provides certainty for everyone
involved and can reduce protracted and contested
disputes at the time of separation.
Some of the reasons people choose a pre-nuptial or
prenuptial agreement can include:
• To protect inherited money or assets
• To protect wealth generated before the marriage
• To cap any future maintenance/income claim from their
spouse (particularly those with high
earnings)
• To safeguard savings or expected future inheritance
• To protect and preserve assets for the benefit of any
children from previous relationships outside of the
marriage 
• To ensure any business assets are protected 
• To protect a partner from becoming liable for the
existing debt of the other partner



What is included in a pre-nuptial
agreement?

Every prenuptial agreement is unique and
is tailored to individual circumstances.
Some agreements deal with the division of
both assets and income. Some deal only
with asset division. Agreements can also
set out how assets are to be managed
during the marriage and how future
property purchases are to be held.

Post-nuptial agreements
 

Post-nuptial agreements are entered into after a
marriage and typically contain similar

information to a pre-nuptial agreement. The
purpose of both types of document is to achieve

financial certainty for you, and protect your
personal wealth, should the marriage fail.

It is also possible to review any pre-nuptial
agreement as the years pass and put in place
further post-nuptial agreements if necessary.

 



What happens to assets if there is no pre-nuptial

agreement in place?

Without a pre-nuptial agreement, the starting point is that all
assets accrued during the marriage will be divided equally. The
matrimonial home is almost always considered a matrimonial
asset, so even if it was owned by one of party solely prior to the
marriage, it will be subject to equal division.
Judges have a huge discretion on divorce when dealing with
finances. Courts can transfer property and cash sums between
spouses, and award substantial maintenance to be paid. 
Pre-nuptial agreements should be considered in the following
types of cases: 

• If you wish to protect your business interests, trust interests,
inherited wealth or assets owned before your marriage
 • If you would like to be clear about what the financial
arrangements will be in the event of a divorce 
• If you wish to reduce the likelihood of incurring significant
legal fees in the event of divorce.

 Perhaps most importantly, premarital agreements are useful in
providing evidence of what property was brought into the
marriage. This is called non-matrimonial property. It is therefore
less likely to be divided equally, because it is not the product of
your marriage partnership. Having evidence of what properties
or savings were brought into the marriage, particularly if it is a
short marriage, is very helpful.



Living Together Agreements / Cohabitation
Contracts

 
If you decide to live with your partner but do not

intend to marry at that time, it is a good idea to put in
place a “living together agreement”, also known as a

cohabitation contract. This can be in addition to a
declaration of trust if you are buying a property

together. This regulates who pays for what outgoings
on the property, how larger expenses are to be paid

for, what happens to contents in the event you
separate and so on. You should both take your own

independent legal advice on this important document.
Having a living together agreement can save lots of

time, money and stress if you break up.
You can enter into a cohabitation contract which is an

agreement which can record various financial
arrangements, both during your relationship and in the

event of the relationship breaking down. Such
agreements are not automatically binding or

enforceable, but they can be helpful to record agreed
intentions, and can therefore be of evidential use in the

event of court proceedings, and increasingly the
courts are attaching considerable weight to such
agreements, though this is at the discretion of the

court and depends on the facts of each case.



Further information
 

The Law Commission recommends that parties must take
independent (i.e. separate) legal advice on the terms of

an agreement. 
 

We have extensive experience of helping to protect our
clients’ wealth following relationship breakdowns, and
we understand what influences the courts’ decisions.
Consequently, we can produce a pre-nuptial or post-

nuptial agreement that, whilst fair and agreed by both
parties, is also robust and effective at protecting your

interests.
 

We constantly keep up to date with the frequent
changes in the law in this area, so we will ensure your
agreement is written to satisfy the latest legislation.

*If you are already married, it is not too late to protect
assets as a Post-Nuptial Agreement can be entered into

and will be treated in the same way as a Pre-nuptial
Agreement.


